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Overview of the Case:  
In August 2009, the Texas division of the Sons of Confederate Veterans (Texas SCV), a non-profit organization that works to preserve the memory and reputation of soldiers who fought for the confederacy in the Civil War, applied to have a new specialty license plate issued by the Texas Department of Motor Vehicles (TDMV). The proposed license plate had two confederate flags on it: one in the organization's logo, and one faintly making up the background of the plate. The board in charge of approving new specialty plates received multiple negative comments from the public regarding this plate and ultimately voted to deny Texas SCV's application. 
Summary of the Fifth Circuit’s Opinion (the court that heard this case before it was brought to the Supreme Court):
After a Federal District Court ruled in favor of the Defendants (i.e. Texas was allowed to deny the license plate).  The Sons of Confederate Veterans appealed this decisions and then the Fifth Circuit proceeded to review the grant of summary judgment by the district court. 
Constitution Issue/Question #1: The Circuit court saw the issues on appeal as: whether the speech at issue (the image/words on a speciality license plate) was public or private and, if private, whether the denial constituted a permissible content-based regulation or impermissible viewpoint discrimination.
Circuit’s Conclusion/Decision: The First Amendment does not regulate government speech but prohibits most government regulations of private speech.  The difference between public (government) and private speech is determined whether a reasonable spectator would believe that the government was speaking to them.  In this case, unlike a permanent monument in a park, a license plate is temporary expression and, in this case, open for diverse expressions of viewpoints by the public agency and nonprofits.  Few would classify vanity license plates or the 350 existing specialty plates in Texas as government speech.
Constitution Issue/Question #2: Having found the speech to be private (not government speech), the court turned to whether the action was content.  
Circuit’s Conclusion/Decision: The standard used in this case “might be offensive to any member of the public” lacks is too vague and, therefore, gives unbridled discretion to the Board.  The First Amendment is not met when a public entity suppresses all viewpoints on a particular subject.  A public agency may not shield the public from minority views that might be offensive to some.  Accordingly, the trial court decision was reversed.

Glossary of Possible Unfamiliar Terms: 
unbridled discretion - having unconstrained control over something (i.e. has the power to do whatever they want) 
suppresses - forcibly put an end to, prevent the development, action, or expression of 
U.S. Constitution Link:  http://constitutioncenter.org/interactive-constitution#
Key Terms:
Government speech - The government speech doctrine, in American constitutional law, says that the government is not infringing the free speech rights of individual people when the government declines to use viewpoint neutrality in its own speech.[1] More generally, the degree to which governments have free speech rights remains unsettled, including the degree of free speech rights that states may have under the First Amendment versus federal speech restrictions.
Freedom of speech includes the right:
· Not to speak (specifically, the right not to salute the flag).
West Virginia Board of Education v. Barnette, 319 U.S. 624 (1943).
· Of students to wear black armbands to school to protest a war (“Students do not shed their constitutional rights at the schoolhouse gate.”).
Tinker v. Des Moines, 393 U.S. 503 (1969).
· To use certain offensive words and phrases to convey political messages.
Cohen v. California, 403 U.S. 15 (1971).
· To contribute money (under certain circumstances) to political campaigns.
Buckley v. Valeo, 424 U.S. 1 (1976).
· To advertise commercial products and professional services (with some restrictions).
Virginia Board of Pharmacy v. Virginia Consumer Council, 425 U.S. 748 (1976); Bates v. State Bar of Arizona, 433 U.S. 350 (1977).
· To engage in symbolic speech, (e.g., burning the flag in protest).
Texas v. Johnson, 491 U.S. 397 (1989); United States v. Eichman, 496 U.S. 310 (1990).
Freedom of speech does not include the right:
· To incite actions that would harm others (e.g., “[S]hout[ing] ‘fire’ in a crowded theater.”).
Schenck v. United States, 249 U.S. 47 (1919).
· To make or distribute obscene materials.
Roth v. United States, 354 U.S. 476 (1957).
· To burn draft cards as an anti-war protest.
United States v. O’Brien, 391 U.S. 367 (1968).
· To permit students to print articles in a school newspaper over the objections of the school administration. 
Hazelwood School District v. Kuhlmeier, 484 U.S. 260 (1988).
· Of students to make an obscene speech at a school-sponsored event.
Bethel School District #43 v. Fraser, 478 U.S. 675 (1986).
· Of students to advocate illegal drug use at a school-sponsored event.
Morse v. Frederick, __ U.S. __ (2007).
Precedent -  A case or issue decided by a court that can be used to help answer future legal questions.
Vanity/speciality license plate - is a special type of vehicle registration plate on an automobile or other vehicle. The owner of the vehicle pays extra money to have his own choice of numbers or letters, usually portrays a recognizable phrase, slogan, or abbreviation on their plate. See the Texas Administrative Code for specialty license plates in the state of Texas below) 
Viewpoint neutrality is a well-known concept in First Amendment law. It stands for the idea that when government actions convey indirectly, rather than stating it explicitly, the speech rights of groups and individuals, those actions must be done in an evenhanded way. They may not discriminate based on the message advocated. Thus, a city has the power to prohibit all speakers from using bullhorns to amplify their speeches on public streets at three o’clock in the morning. If the city allows Republicans to make such speeches at that hour, however, it may not forbid Democrats from doing so too. Such viewpoint discrimination would be a deviation from the constitutional requirement of viewpoint neutrality. 
Viewpoint discrimination occurs when the government uses its power to advance one person’s opinion over another’s in such matters as religion, politics, and belief. 
License Plate Example: If the state issued “Fight Terrorism” specialty plates, they would become constitutionally compelled to offer license plates expressing support for terrorism or terrorist organizations. 
Legal Precedents 
Similar Cases About Government Speech and Licence Plates:
ACLU v. Bredesen, 441 F.3d 370 (6th Cir. 2006)
Court Ruling: ROGERS, Circuit Judge. In this case we are required to decide the constitutionality of Tennessee’s statute making available the purchase of automobile license plates with a “Choose Life” inscription, but not making available the purchase of automobile license plates with a “pro-choice” or pro-abortion rights message. See TENN. CODE ANN. § 55-4-306. Although this exercise of government one-sidedness with respect to a very contentious political issue may be ill-advised, we are unable to conclude that the Tennessee statute contravenes the First Amendment. Government can express public policy views by enlisting private volunteers to disseminate its message, and there is no principle under which the First Amendment can be read to prohibit government from doing so because the views are particularly controversial or politically divisive. We accordingly reverse the judgment of the district court invalidating the statute on First Amendment grounds.


Arizona Life Coalition v. Stanton, 515 F.3d 956 (9th Cir. 2008)
The Arizona Life Coalition, a 100,000-member organization, applied for a specialty license plate with the slogan "Choose Life" in 2002.  The Arizona License Plate Commission, which oversees such requests, denied the application.
In September 2003, ADF attorneys filed suit jointly with the Center for Arizona Policy on behalf of the coalition.  In January 2008, the U.S. Court of Appeals for the 9th Circuit ruled in Arizona Life Coalition v. Stanton that the commission had violated Life Coalition's First Amendment right to free speech when the commission denied the request to create the license plate.  The commission appealed the decision to the U.S. Supreme Court, but the high court declined to hear the case.
Pleasant Grove City v. Summum, 555 U.S. 460 (2009)
Facts of the Case: Summum, a religious organization, sent a letter to the mayor of Pleasant Grove, Utah asking to place a monument in one of the city's parks. Although the park already housed a monument to the Ten Commandments, the mayor denied Summum's request because the monument did not "directly relate to the history of Pleasant Grove." Summum filed suit against the city in federal court citing, among other things, a violation of its First Amendment free speech rights. The U.S. District Court for the District of Utah denied Summum's request for a preliminary injunction.
The U.S. Court of Appeals for the Tenth Circuit reversed the district court and granted Summum's injunction request. The Tenth Circuit held that the park was in fact a "public" forum, not a non-public forum as the district court had held. Furthermore, Summum demonstrated that it would suffer irreparable harm if the injunction were to be denied, and the interests of the city did not outweigh this potential harm. The injunction, according to the court, was also not against the public interest.
Question: Does a city's refusal to place a religious organization's monument in a public park violate that organization's First Amendment free speech rights when the park already contains a monument from a different religious group?
Conclusion: No. The Supreme Court reversed the Tenth Circuit holding that the placement of a monument in a public park is a form of government speech and therefore not subject to scrutiny under the Free Speech Clause of the First Amendment. With Justice Samuel A. Alito writing for the majority and joined by Chief Justice John G. Roberts and Justices John Paul Stevens, Antonin G. Scalia, Anthony M. Kennedy, Clarence Thomas, Ruth Bader Ginsburg, and Stephen G. Breyer, the Court reasoned that since Pleasant Grove City had retained final authority over which monuments were displayed, the monuments represented an expression of the city's viewpoints and thus government speech.


Johanns v. Livestock Marketing Ass’n, 544 U.S. 550 (2005) 
Facts of the Case: The Beef Promotion and Research Act (1985) required cattle producers to pay a fee for generic beef advertisements done on behalf of the cattle industry. Some cattle producers disagreed with the advertisements. The Livestock Marketing Association sued the Department of Agriculture (USDA) in federal district court and alleged a government-required fee for advertising with which some cattle producers disagreed violated their First Amendment right to free speech. The USDA argued the advertising was government speech immune from First Amendment challenge. Another group of cattle producers, the Nebraska Cattlemen, sided with the USDA and sued the Livestock Marketing Association. The two cases were consolidated. The district court and the Eighth Circuit Court of Appeals ruled the program violated the First Amendment and that the advertising was compelled and not government speech.
Question: Does the Beef Promotion and Research Act of 1985 (Beef Act) violate the First Amendment by requiring cattle producers to pay to fund advertising with which they disagree?
Conclusion: No. In a 6-3 opinion delivered by Justice Antonin Scalia, the Court held that the fund was for government speech and that therefore the government could not be sued under the First Amendment. The Court pointed to the rule that while compelled funding of private speech raises First Amendment concerns, compelled funding of government speech generally does not.
Roach v. Stouffer, 560 F.3d 860 (8th Cir. 2009)
KANSAS CITY, Mo. — Alliance Defense Fund attorneys secured a victory from the U.S. Court of Appeals for the 8th Circuit over Missouri Department of Revenue officials Thursday, clearing the way for the creation of “Choose Life” specialty license plates.  In the lawsuit, ADF attorneys alleged the state violated Choose Life of Missouri’s free speech rights by engaging in viewpoint discrimination when it refused to approve the specialty plate based on its objection to the pro-life message while allowing the messages of other organizations on other specialty plates.
“The state shouldn’t discriminate against pro-life organizations for their beliefs,” said ADF Senior Legal Counsel Joel Oster, who argued before the 8th Circuit in October of last year.  “We are pleased with the 8th Circuit’s decision to recognize the unconstitutionality of the state’s approval process and look forward to the inclusion of Choose Life in Missouri’s specialty license plate program.”
ADF attorneys filed suit in federal court against Missouri Department of Revenue officials in June 2006 after two Missouri senators--both responsible for reviewing the specialty plate applications--objected to the viewpoint of the message on a license plate proposed by Choose Life of Missouri.  ADF attorneys argued that the state’s approval process, contained in Missouri Revised Statutes section 21.795(6), failed to provide sufficient decision-making criteria and therefore unconstitutionally allowed the approval committee too much of their own discretion in considering specialty plate applications.  The 8th Circuit agreed.
Similar Cases About Free Speech and the Use of Potentially Offensive Images/Language:
Should have the same freedom as private individuals to disassociate from messages or viewpoints that it does not wish to convey? 
Denno v. School Bd. of Volusia County, 959 F. Supp. 1481 (M.D. Fla. 1997)
During lunch one day, Wayne Denno, a student in Florida, showed his friends a four-by-four-inch Confederate flag.  A teacher saw the flag, told Wayne to put it away, and took him to the principal’s office.  Although Wayne claimed he had the flag in school because of its historical significance, he was suspended for nine days for disruptive behavior.  School officials argued that Wayne attempted to start a riot, disobeyed school authorities, and encouraged another student who was wearing a T-shirt with a Confederate flag on it to stick to his principles when he was ordered to turn it inside out.  
The school’s actions were upheld by the federal district court in Florida, due to a history of racial tension associated with the Confederate flag. Symbolic speech (such as T-shirts, buttons, and armbands), as well as pure speech, may be restricted under certain circumstances. 
Snyder v. Phelps, 562 U.S. 443 (2011)
Facts of the case: The family of deceased Marine Lance Cpl. Matthew Snyder filed a lawsuit against members of the Westboro Baptist Church who picketed at his funeral. The family accused the church and its founders of defamation, invasion of privacy and the intentional infliction of emotional distress for displaying signs that said, "Thank God for dead soldiers" and "Fag troops" at Snyder's funeral. U.S. District Judge Richard Bennett awarded the family $5 million in damages, but the U.S. Court of Appeals for the Fourth Circuit held that the judgment violated the First Amendment's protections on religious expression. The church members' speech is protected, "notwithstanding the distasteful and repugnant nature of the words."
Question: Does the First Amendment protect protesters at a funeral from liability for intentionally inflicting emotional distress on the family of the deceased?
Conclusion: Yes. The Supreme Court affirmed the lower court's decision in an opinion by Chief Justice John G. Roberts, Jr. The Court held that the First Amendment shields those who stage a protest at the funeral of a military service member from liability. Justice Stephen J. Breyer filed a concurring opinion in which he wrote that while he agreed with the majority's conclusion in the case, "I do not believe that our First Amendment analysis can stop at that point." Justice Samuel Alito filed a lone dissent, in which he argued: "Our profound national commitment to free and open debate is not a license for the vicious verbal assault that occurred in this case."
Melton v. Young, 465 F.2d 1332 (6th Cir. 1972)
Facts: A high school in Chattanooga, Tennessee prohibited the use of the Confederate flag and discontinued the playing of Dixie as the school pep song because of racial tensions. The school dress code also prohibited the wearing of "provocative symbols on clothing." The board of education specifically designated the Confederate flag as such a provocative symbol.
When a high school student was suspended for wearing a jacket with an emblem of the Confederate flag, he sued, claiming a violation of his First Amendment rights. A district court determined that the school’s dress code policy was unconstitutionally vague but still upheld the suspension as valid. The student appealed.
Issue:Whether school officials could suspend a student for wearing Confederate flag clothing to school when racial tensions existed at the school the previous year.
Holding:By a 2-1 vote, a panel of the Sixth Circuit held that the school could reasonably forecast that the wearing of Confederate flag clothing would cause a substantial disruption at the school.
Reasoning:The school could reasonably forecast substantial disruption because of the history of recent racial tension at the school. Racial tensions had led to a fight at a football game and had led school officials to close school on two occasions the previous school year. Because of the "tense racial situation," the school officials were justified in suspending the student for wearing Confederate flag clothing.
Simon & Schuster v. Crime Victims Board, 502 U.S. 105 (1991)
Facts of the case: To keep criminals from profiting from crimes by selling their stories, New York State's 1977 "Son of Sam" law ordered that proceeds from such deals be turned over to the New York State Crime Victims Board. The Board was to deposit the money into escrow accounts which victims could later claim through civil suits. In 1987 the Board ordered Henry Hill, a former gangster who sold his story to Simon & Schuster, to turn over his payments from a book deal.
Question: Did the Son of Sam law violate the free speech clause of the First Amendment?
Conclusion: Yes. The Court concluded that "New York has singled out speech on a particular subject for a financial burden that it places on no other speech and no other income." This discrimination could only be justified if the state could show "that its regulation is necessary to serve a compelling state interest and is narrowly drawn to achieve that end" (Arkansas Writers' Project, Inc. v. Ragland, 481 U.S. 221, 231 (1987)). The Board failed to explain why victims' compensation had to come from the criminals' storytelling rather than other assets.
Texas v. Knights of the Ku Klux Klan, 58 F.3d 1075 (5th Cir. 1995) 
 In December, 1993, the Knights of the Ku Klux Klan, through Michael Lowe as Grand Dragon and James R. Hall, Jr., filed an application with the Program to adopt a stretch of state highway on Highway 105 or Highway 12, in or near Vidor, Texas. Highway 105 runs directly in front of and provides the primary entrance to the federally subsidized public housing project in Vidor. Highway 12 is near the project.
On January 18, 1994, before taking any action on the Klan's application to participate in the Program, the State filed suit in federal district court seeking a declaratory judgment that rejection of the Klan's application to adopt two miles of highway near the Vidor housing project would not violate the First Amendment. The district court granted summary judgment in favor of the State, and the Klan appeals.
On the specific facts of this case, we conclude that the State will not violate the First Amendment by refusing to allow the Klan to adopt a section of highway outside of the housing project in Vidor, Texas.
The State's denial of the Klan's application to the Project is a reasonable effort to avoid strife and intimidation of current and prospective residents of the Vidor public housing project and to promote compliance with a federal desegregation order.   The State's limit on speech is also a reasonable measure to insure free use of the public highways of the State and to protect against the imposition of a message on captive recipients.   Finally, the exclusion of the Klan from the Project is viewpoint-neutral.
Wooley v. Maynard, 430 U.S. 705 (1977)
Facts of the case: A New Hampshire law required all noncommercial vehicles to bear license plates containing the state motto "Live Free or Die." George Maynard, a Jehovah's Witness, found the motto to be contrary to his religious and political beliefs and cut the words "or Die" off his plate. Maynard was convicted of violating the state law and was subsequently fined and given a jail sentence.
Question: Did the New Hampshire law unconstitutionally interfere with the freedom of speech guaranteed by the First Amendment?
Conclusion: In a 6-to-3 decision, the Court held that New Hampshire could not constitutionally require citizens to display the state motto upon their vehicle license plates. The Court found that the statute in question effectively required individuals to "use their private property as a 'mobile billboard' for the State's ideological message." The Court held that the State's interests in requiring the motto did not outweigh free speech principles under the First Amendment, including "the right of individuals to hold a point of view different from the majority and to refuse to foster. . .an idea they find morally objectionable."
Texas Code Concerning Specialty License Plate 
The State of Texas requires state-issued license plates to be displayed on all registered motor vehicles. See Tex. Transp. Code § 504; 43 Tex. Admin. Code § 217.22. For many years the State offered only a single style of license plate. But Texas now manufactures a variety of license-plate designs and offers choices to the drivers who must display a state-issued license plate on their motor vehicles. Drivers who choose to pay the normal vehicle registration fee receive a plain-vanilla license plate with the State’s name and nickname (“The Lone Star State”), along with a randomly generated sequence of numbers and letters. But drivers willing to pay an extra fee can receive a “specialty” plate containing a unique design or message. Sales of these specialty plates generate revenue for state agencies as well as charitable and nonprofit organizations that the State deems worthy of support. There are different ways by which a specialty-plate design can become part of the State’s license-plate repertoire. Some plates are specifically authorized by the legislature. See Tex. Transp. Code §§ 504.601, 504.602– 662. Texas also permits the Department of Motor Vehicles Board to design new specialty plates, either on its own initiative or in response to an application from a non-profit. See Tex. Transp. Code § 504.801. Finally, Texas sells plates though a private vendor, License Plates of Texas, LLC, dba MyPlates, which designs specialty plates and offers them to the public. See Tex. Transp. Code § 504.6011(a). Regardless of who designs or proposes a specialty plate, the Board must approve every license-plate design before it can be offered to the public. See 43 Tex. Admin. Code §§ 217.28(i)(7); 217.40. 
